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MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   08/06/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: (925) 608-

1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 1.  TIME:  9:00   CASE#: MSC16-00786 
CASE NAME: SULLIVAN VS. FORD 
HEARING ON MOTION FOR NEW TRIAL 
FILED BY MICHAEL SULLIVAN 
* TENTATIVE RULING: * 
 
The Court acknowledges that Plaintiff’s retroactivity challenge to the Ohio Revised Code section 
2305.10 was first raised at the hearing on Plaintiff’s Motion for New Trial; however, the Court felt 
it was an important issue that should be considered.  The Court finds section 2305.10 is 
applicable here because it is remedial, even though its application is retrospective in effect. 
The Court agrees with Defendant’s analysis that the cases relied upon by Plaintiff were 
unconstitutional applications of the statue because the plaintiffs’ substantive rights were 
impaired.  In the case at bar, Plaintiff’s claims against Defendant did not accrue until more than 
nine years after section 2305.10 went into effect.   
 
The Motion for New Trial is denied. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-01966 
CASE NAME: JUDD KESSLER VS. GERALYNNE LONG 
HEARING ON MOTION TO RECOVER FEES AND COSTS 
FILED BY JUDD KESSLER 
* TENTATIVE RULING: * 
 
Cross-Defendants’ motion for attorney’s fees and costs pursuant to Code of Civil Procedure 
section 425.16(c)(1) is granted.  The Court finds the sum of $8075.72 to be reasonable, 
and shall be paid by Cross-Complainant to counsel for Cross-Defendant on or before 
October 5, 2018. 
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 3.  TIME:  9:00   CASE#: MSC18-00006 
CASE NAME: MAGHSOUDI VS NGUYEN 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY THAO KIM NGUYEN, TRINH NGUYEN 
* TENTATIVE RULING: * 
 

Defendant Thao Kim Nguyen and Trinh Nguyen’s motion to strike is denied.  

Defendants seek to strike the punitive damages claim on page 3, paragraph 14(a)(2) and 

all the allegations on page 6 of the First Amended Complaint.  

Allegation re Felony Citation 

Defendants argue that the following allegation is incorrect and should be stricken: 

Defendant Thao Kim Nguyen “committed two felonies, hit and run after collision that caused a 

serious injury and driving while intoxicated and causing serious injury and violated CVC 20001 

and 23153.. [and]… was cited for at least one of these felonies.” (FAC p. 6.) Defendants argue 

that Plaintiff has already reviewed the Traffic Collision Report and received Defendants’ 

discovery responses and that these allegations are false and improper. This argument is not 

proper in a motion to strike because it relies on facts outside the complaint. The request to strike 

these allegations is denied.   

Punitive Damages 

Defendants argue that punitive damages should not be allowed in this case. In order to 

receive punitive damages Plaintiffs must show that the defendant acted oppression, fraud or 

malice. (Civil Code §3294.) Acting with “malice” includes “despicable conduct which is carried 

on by the defendant with a willful and conscious disregard of the rights or safety of others.” (Civil 

Code §3294(c)(1).)  

Driving while intoxicated “may constitute an act of ‘malice’ under section 3294 if 

performed under circumstances which disclose a conscious disregard of the probable 

dangerous consequences.” (Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 

890, 892.) In Dawes, the plaintiff alleged that the defendant was driving while intoxicated and 

“…with knowledge that probable serious injury would result to persons in the area, [defendant] 

ran a stop sign, and was zigzagging in and out of traffic at a speed in excess of 65 miles per 

hour in a 35 mile per hour zone….” (Dawes v. Superior Court (1980) 111 Cal.App.3d 82, 88.) 

The court held that these allegations were sufficient to set out a claim for punitive damages. 

(Id. at 90.)  

Here Plaintiff has alleged that Defendant Thao Kim Nguyen drove while intoxicated by 

alcohol, “down the wrong side of the road directly into Plaintiff’s vehicle and then fled the scene 

of the collision.” (FAC p. 6.) Plaintiff also alleges that “Defendant had consumed so much 

alcohol prior to driving that she could not even determine which side of road she was supposed 

to be driving on, in spite of the concrete diveder [sic] which separated the two sides of the road.” 
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(FAC p.6.) Finally, Plaintiff alleges that Defendant “clearly made a conscious decision to 

become very intoxicated before driving, and repeatedly made decisions with each drink to 

disregard the safety of others she would soon encounter on the road.” (FAC p. 6.) These 

allegations are sufficient to support a request for punitive damages under Dawes and Taylor.  

However, Taylor and Dawes did not address the “despicable conduct” requirement for 

malice, which was added Civil Code §3294 after Taylor and Dawes were decided. “Despicable 

conduct” is conduct that is so vile, base, or contemptible that it would be looked down on and 

despised by reasonable people. CACI no. 3940.) The Court finds that Plaintiff’s allegations are 

also sufficient to show “despicable conduct”. Driving on the wrong side of the street while 

intoxicated and then fleeing the scene after being in a collision constitutes despicable conduct.  

Therefore, the request to strike the claim for punitive damage is denied. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00156 
CASE NAME: FERNANDEZ VS. COUNELIS 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY GEORGE J. COUNELIS M.D. 
* TENTATIVE RULING: * 
 
Pursuant to the request of the moving party the hearing is vacated. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00416 
CASE NAME: CYRUS G.  VS.  YMCA OF THE EAST BAY 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES FROM 1st Amended COMPLAINT 
FILED BY YMCA OF THE EAST BAY, PAMELA WILLIAMS 
* TENTATIVE RULING: * 
 

The court rules as follows on the motion to strike filed by defendants YMCA of the 
East Bay and Pamela Williams: 

 
1. Denied.  Defendants’ legal argument all concerns allegations in support of punitive 

damages.  However, paragraph 22 of the First Amended Complaint (“FAC”) does not 
concern punitive damages.  It concerns emotional distress damages.  Defendants 
have not cited any authority warranting striking such damages here. 
 

2. Denied.  The cited language in paragraph 33 of the FAC appears in the cause of 
action for battery alleged by plaintiff Cyrus G. solely against defendant Wilson.  
Punitive damages are properly alleged in this cause of action for battery.  (The court 
does not know why the moving and opposition papers keep referring to someone 
named “Evelyn Voss.”  The FAC consistently refers to a defendant named 
“Evelyn Wilson.”) 
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3. Denied.  Paragraph 45 concerns emotional distress damages not punitive damages. 

 
4. Granted as to the moving defendants with leave to amend.  However, nothing in this 

ruling strikes this language as to defendant Wilson. 
 

A request for punitive damages must be supported by facts (not just conclusions), 
showing the defendant is guilty of oppression, fraud, or malice.  (Grieves v. Superior 
Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. v. Sup. Ct. (1975) 49 
Cal.App.3d 22, 29; see CC § 3294.)   

 
Here, in their cause of action for Intentional Infliction of Emotional Distress, plaintiffs 
Cyrus G. and Erika Taylor allege entitlement to punitive damages against all three 
defendants “as Defendants’ actions were malicious, fraudulent, and oppressive.”  
(¶ 47.)  The facts to support that legal conclusion as to defendants YMCA and 
Williams that are stated directly within this cause of action are that those defendants 
“knowingly and intentionally attempted to cover up the . . . abuse of Cyrus G. by 
knowingly and intentionally not reporting the abuse . . . to the State of California . . . 
[and] to Cyrus G.’s mother.” (¶ 44.)  The abuse specifically referred to in this cause of 
action is the incident on August 3, 2016 where defendant Wilson “intentionally picked 
[Cyrus G.] up by his ankle and [threw him] into a bookcase. . .” 
 
“Malice” means conduct which is intended by the defendant to cause injury to the 
plaintiff or despicable conduct which is carried on by the defendant with a willful and 
conscious disregard of the rights or safety of others.  “Oppression” means despicable 
conduct that subjects a person to cruel and unjust hardship in conscious disregard of 
that person’s rights.  “Fraud” means an intentional misrepresentation, deceit, or 
concealment of a material fact known to the defendant with the intention on the part 
of the defendant of thereby depriving a person of property or legal rights or otherwise 
causing injury.  (CC § 3294 (c).)   
 
The facts alleged in paragraph 44 are insufficient to support the request for punitive 
damages in paragraph 47 because they do not meet any of the statutory definitions.  
They do not show that the cover-up of the event on August 3, 2016 was intended to 
cause injury to either plaintiff or that it did cause further injury to Cyrus G. or 
independent injury to plaintiff Taylor.  Not all attempted cover-ups are necessarily 
despicable and it is not clear in this case that the attempt was carried on with a willful 
and conscious disregard of the rights or safety of either plaintiff.  The FAC fails to 
state whether the attempted cover-up succeeded, whether it delayed discovery of the 
incident for hours, days, weeks, or months, or whether, by itself, it led to any injury or 
further injury.  The allegations do not sufficiently allege oppression for similar 
reasons.  They also do not sufficiently allege fraud “with the intention on the part of 
the defendant of thereby depriving a person of property or legal rights or otherwise 
causing injury.” 
 
The facts stated elsewhere in the FAC and incorporated into this cause of action do 
not cure the problem.  Those earlier allegations fail to follow a chronological order, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   08/06/18 

 
 

- 5 - 

with paragraph 14 alleging the August 3, 2016 incident and a later paragraph, 18, 
alleging earlier abuse in 2015.  Thus, they create confusion about what defendants 
Williams and YMCA knew and when they knew it.  They do not provide any details of 
any abuse other than on August 3, 2016.  And they contain allegations phrased in 
the language of negligence rather than of punitive damages – “knew or should have 
known.  (¶ FAC at 4:27.)   If plaintiffs choose to amend, they should not incorporate 
language from negligence claims that undercuts their punitive damages claims but 
instead plead in the alternative in the causes of action for Intentional Infliction of 
Emotional Distress and Deceit facts showing that defendants had a state of mind 
sufficient to support punitive damages. 
 
Further, “An employer shall not be liable for damages pursuant to subdivision (a), 
based upon acts of an employee of the employer, unless the employer had advance 
knowledge of the unfitness of the employee and employed him or her with a 
conscious disregard of the rights or safety of others or authorized or ratified the 
wrongful conduct for which the damages are awarded or was personally guilty of 
oppression, fraud, or malice. With respect to a corporate employer, the advance 
knowledge and conscious disregard, authorization, ratification or act of oppression, 
fraud, or malice must be on the part of an officer, director, or managing agent of the 
corporation.”  (CC § 3295 (b).) 
 
The FAC does not allege that defendants Williams or YMCA had advance knowledge 
before the abuse began of the unfitness of defendant Wilson.  It does not allege 
when they gained knowledge of any unfitness other than on August 3, 2016.  It does 
not allege that they authorized any abuse.  It does not allege either by conclusion or 
facts (other than perhaps the attempted cover-up) that they ratified any abuse.  It 
does allege that defendant Williams was a managing agent of YMCA, but that, by 
itself, is not enough. 
 

5. Granted as to the moving defendants with leave to amend.  See no. 4.  However, 
nothing in this ruling strikes this language as to defendant Wilson. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00416 
CASE NAME: CYRUS G.  VS.  YMCA OF THE EAST BAY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY YMCA OF THE EAST BAY, PAMELA WILLIAMS 
* TENTATIVE RULING: * 
 
 The demurrer filed by defendants YMCA of the East Bay (“YMCA”) and Pamela Williams 
is overruled in part and sustained in part with leave to amend, as detailed below.  Plaintiffs 
shall file and serve any amended complaint on or before August 20, 2018.  If plaintiffs fail to file 
an amended complaint, defendants shall file and serve an Answer on or before August 31, 2018 
to any surviving causes of action they have not yet answered. 
 

Second Cause of Action, Respondeat Superior 
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The demurrer to the Second Cause of Action is overruled. 
 
The Second Cause of Action is for Respondeat Superior.  It is directed against 

defendant YMCA only.  It incorporates paragraphs 1-26 of the FAC.  In those paragraphs, the 
FAC alleges the following.  Cyrus G., then a two-year old boy, began infant/toddler care at 
YMCA of the East Bay on April 20, 2015.  (¶ 12.)  Defendant Pamela Williams is an employee 
and Director of the day care facility.  (¶ 4.)   

 
Throughout 2015 and 2016, defendant Evelyn Wilson, then an employee and teacher at 

the facility, “repeatedly abused Cyrus G. physically, verbally, and emotionally, by threatening to 
physically injure [him], using profanity laced language . . . threatening to physically kick [him], 
and causing physical injury to [him].”   (¶ 18.)  Defendant YMCA knew or should have known 
that Cyrus G. was being abused physically, verbally, and emotionally on the premises by 
defendant Evelyn Wilson, but continued to permit him to be physically, verbally, and emotionally 
abused throughout 2015 and 2016.  (¶ 18.)  Defendants Wilson and YMCA knowingly and 
intentionally attempted to cover up the abuse of Cyrus G. from his mother and the State of 
California Health and Human Services Agency.  (¶ 13.)   

 
Further, on August 3, 2016, Cyrus G. suffered injuries from being picked up by his ankle 

and thrown into a bookcase by defendant Evelyn Wilson.  (¶ 14.)  Defendants Williams and 
YMCA were aware of the August 3, 2016 incident and continued to permit Cyrus G. to be 
physically, verbally, and emotionally abused on the premises and attempted to cover up such 
abuse.  (¶ 15 - 18.)   

 
Defendant was cited with violations of the California Code of Regulations, including 

failing to ensure that Cyrus G. was free from corporal or unusual punishment and intimidation, 
failing to ensure he was accorded dignity, and failing to report a reportable incident within the 
permitted time frame.  (¶ 19.)  In other words, defendant YMCA knowingly continued to permit 
Cyrus G. to be abused on the premises and it knowingly and intentionally attempted to cover up 
the abuse.  (¶ 20.)  Further, while engaging in the above-described acts and omissions, 
defendants Pamela Williams and Evelyn Wilson were acting within the course and scope of their 
employment with defendant YMCA.  Therefore, defendant YMCA is responsible for their acts 
and omissions under the principle of Respondeat Superior.  (¶ 28.).    
 

“Under the doctrine of respondeat superior, an employer may be held vicariously liable 
for torts committed by an employee within the scope of employment.”  Mary M. v. City of Los 
Angeles (1991)54 Cal. 3d 202, 208 (doctrine applied against City that employed police officer 
who raped a motorist he had stopped).  This includes willful and malicious torts as well as 
negligence. (John R. v. Oakland Unified School Dist. (1989) 48 Cal.3d 438, 447; see Carr v. 
Wm. C. Crowell Co. (1946) 28 Cal.2d 652 (one worker threw hammer at another due to 
argument over performance of duties); Johnson v. Monson (1920) 183 Cal. 149,150-151 
(bartender assaulted bar patron); Rodgers v. Kemper Constr. Co. (1975) 50 Cal.App.3d 608 
(assault by inebriated workers on jobsite after hours).)  “Respondeat superior is based on a 
deeply rooted sentiment that it would be unjust for an enterprise to disclaim responsibility for 
injuries occurring in the course of its characteristic activities.”  (Mary M., supra, 54 Cal.3d at 208 
(internal quotations omitted).) 
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“A risk arises out of the employment when in the context of the particular enterprise an 

employee's conduct is not so unusual or startling that it would seem unfair to include the loss 
resulting from it among other costs of the employer's business.   In other words, where the 
question is one of vicarious liability, the inquiry should be whether the risk was one that may 
fairly be regarded as typical of or broadly incidental to the enterprise undertaken by the 
employer.”  (Mary M. supra, 54 Cal.3d at 209 (internal quotations omitted).) 

 
“Whether a tort was committed within the scope of employment is ordinarily a question of 

fact; it becomes a question of law, however, where the undisputed facts would not support an 
inference that the employee was acting within the scope of his employment.”  (John R. v. 
Oakland Unified School Dist., supra, 48 Cal.3d at 447.) 

 
The demurrer must be overruled because respondeat superior applies to the acts of 

YMCA employee Pamela Williams acting in the course and scope of her employment, even if 
respondeat superior does not apply to the acts of defendant Wilson.  The court may not sustain 
a demurrer to only part of a cause of action.  (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 
1680, 1682-1683.)   

 
Further, even if this cause of action sought to apply respondeat superior only to the acts 

of defendant Wilson, the demurrer would also have to be overruled.   Defendant relies on cases 
holding that respondeat superior does not apply to sexual assaults by teachers or boy scout 
leaders.   However, those cases are distinguishable. 

 
In John R., for instance, the Court held that sexual assault committed by a mathematics 

teacher on a 14 year-old student was outside the scope of employment as a matter of law.  See 
also Juarez v. Boy Scouts of America, Inc. (2000) 81 Cal.App.4th 377 (molestation of boy scout 
by scoutmaster)  It reached that result by looking at three reasons for applying respondeat 
superior and finding they did not apply.  Respondeat superior is used “(1) to prevent recurrence 
of the tortious conduct; (2) to give greater assurance of compensation for the victim; and (3) to 
ensure that the victim's losses will be equitably borne by those who benefit from the enterprise 
that gave rise to the injury.”  (Mary M. supra, 54 Cal.3d at 208.)  The Court in John R. said that 
any attempt to prevent recurrence of sexual assault in a student-teacher setting might 
discourage one-on-one interactions which are necessary and useful and that risk-spreading was 
inappropriate because “the connection between the authority conferred on teachers to carry out 
their instructional duties and the abuse of that authority to indulge in personal, sexual 
misconduct is simply too attenuated to deem a sexual assault as falling within the range of risks 
allocable to a teacher's employer.”  (John. R., supra, 48 Cal.3d at 451-452.)   

 
Different considerations apply as to teacher misconduct through corporal punishment or 

other excessive discipline.  Discipline is as much a function of teachers as dealing with unruly 
patrons is a function of bartenders.  Excessive discipline is no more unusual than fist fights and 
other physical assaults by coworkers or bartenders.  (Carr, supra; Johnson, supra; Rodgers, 
supra.)   Therefore, excessive discipline “may fairly be regarded as typical of or broadly 
incidental to the enterprise undertaken by the employer.”  The risk of its occurrence is not too 
attenuated to support application of respondeat superior.  And it is not necessarily done in 
secret or in a one-on-one interaction such that in trying to prevent its recurrence an employer 
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would be tempted to eliminate a necessary or useful interaction.  In saying this, the court is not 
ruling that respondeat superior applies here as a matter of law.  It is only ruling that respondeat 
is not inapplicable as a matter of law.   

 
Kephart v. Genuity, Inc. (2006) 136 Cal.App.4th 280, 295-296 did not hold that 

respondeat superior did not apply as a matter of law.  It only held there was sufficient evidence 
to support the jury’s verdict that a road rage incident did not warrant application of respondeat 
superior as a question of fact.   The court said, “Graham was in his personal car at the time of 
the incident. While use of his personal car was permitted, it was not required by Genuity. 
Graham was on a route that eventually would take him to the airport. However, he was involved 
in no other work-related activity. He left home many hours earlier than his work-related flight 
would have required. He did so for personal reasons, and he intended to engage in personal 
activities in the interim. There is no evidence of a work-related dispute, and no evidence that 
Graham somehow thought he was serving Genuity's interests in engaging in his intentional 
misconduct. In fact, the jury reasonably could conclude that Graham's conduct was engendered 
by personal malice or compulsion rather than service to his employer.”  (Ibid.)  It is not apparent 
on the face of the FAC that the abuse here occurred solely from personal animus unconnected 
with employment.  

 
Sixth Cause of Action, Intentional Infliction of Emotional Distress 
 
The demurrer to this cause of action is overruled.  The only ground on which defendant 

demurs to this cause of action is that respondeat superior does not apply as a matter of law.  
The court rejects that argument for the reasons stated above regarding the Second Cause 
of Action. 

 
Seventh Cause of Action, Intentional Concealment 
 
The demurrer to this cause of action is sustained, with leave to amend.   
 
Concealment is a form of deceit.  As such, it must be pleaded specifically, although that 

requirement is somewhat relaxed.  “It is harder to apply [the requirement of specificity] to a case 
of simple nondisclosure. ‘How does one show “how” and “by what means” something didn't 
happen, or “when” it never happened, or “where” it never happened?’”  (Jones v. ConocoPhillips 
Co. (2011) 198 Cal.App.4th 1187, 1199.) 
 

Here, the FAC alleges that on August 3, 2016 defendants knowingly and intentionally 
attempted to cover up the physical, verbal, and emotional abuse of Cyrus G. by not reporting the 
abuse to the State and to Cyrus’s mother, Erika Taylor.  (¶ 49.)   

 
Defendants argue the FAC fails to specify “what was said, by whom, in what manner 

(i.e., oral or in writing), and, in the case of a corporate defendant, under what authority to bind 
the corporation.”  (Reply Brief at 3:27-4:3.)  However, not all of these requirements apply to a 
case of concealment by non-disclosure.  For instance, a misrepresentation may be made orally 
or in writing.  Non-disclosure is simply that – the defendant failed to disclose something he was 
obligated to disclose.  No more detailed explanation of the manner of disclosure can be alleged.   
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Plaintiffs have met other requirements.  For instance, they state when the non-disclosure 
occurred – August 3, 2016 – and that the non-disclosure was by defendant Williams, a 
managing agent of YMCA.   

 
The court will also not require any further specificity regarding how defendants attempted 

to cover up the abuse.  The FAC makes clear that defendants did so by failing to report or 
disclose it.   

 
However, the FAC fails to allege what action defendants intended to induce plaintiff 

Taylor to take through this concealment or specifically how it damaged plaintiff Taylor.  The FAC 
alleges that plaintiff Taylor would have immediately removed plaintiff Cyrus G. from the 
premises had she been informed, but it fails to allege when she did remove him; how long he 
remained at the premises after the facts should have been disclosed; when she was told, or 
discovered, the true facts; and what happened to Cyrus if anything between August 3, 2016 and 
when plaintiff Taylor discovered the abuse or removed him.  It also fails to allege how plaintiff 
Taylor could have been damaged emotionally by an incident of which she was unaware or how, 
for example, she was any more damaged by the incident by discovering it days after it occurred 
as opposed to immediately. 
 

Eighth Cause of Action, Violation of Business and Professions Code § 17200 
 
The demurrer to this cause of action is sustained, with leave to amend. 

 
Business and Professions Code section 17200 prohibits “any unlawful, unfair or 

fraudulent business act or practice and unfair, deceptive, untrue or misleading advertising . . .”  
Section 17200 is not restricted to claims by business competitors.  (Barquis v. Merchants 
Collection Association (1972) 7 Cal.3d 94, 110-111.) 

  
To state a cause of action under Business and Professions Code section 17200, a 

plaintiff must allege the unlawful, unfair, or fraudulent business practice, that he suffered injury 
in fact, and that he lost money or property as a result of the unlawful, unfair, or fraudulent 
business act or practice.  (Bus. & Prof. C. § 17200, 17204; Kwikset Corp. v. Superior Court 
(2011) 51 Cal.4th 310, 321, 322.)   A plaintiff alleging an unlawful business practice must 
identify a “particular section of the statutory scheme which was violated and . . . describe with 
any reasonable particularity the facts supporting violation.”  (Khoury v. Maly's of California, Inc. 
(1993) 14 Cal.App.4th 612, 619.)  A plaintiff alleging a fraudulent business practice must also 
use some specificity, but not as much as for actual deceit.  (Committee on Children's Television, 
Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 212-215.)  Except in these two situations, 
“fact-specific pleading” is not required.  (See Quelimane Co. v. Stewart Title Guaranty Co. 
(1993) 19 Cal.4th 26, 47.) 
 

Damages are not recoverable for a violation of section 17200, only restitution.  (Korea 
Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1144.)   

 
This count fails to state a cause of action.  The FAC simply refers back to unspecified 

unlawful, unfair, or fraudulent business practices alleged earlier in the complaint, without making 
clear whether plaintiffs are basing this claim on illegal acts, fraudulent acts, or unfair acts.  
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Further, plaintiffs fail to allege they lost money or property as a result of the unlawful, unfair, 
or fraudulent business practices or to allege any restitution to which they are entitled.  
(See ¶ 57, 58.) 

 

  

 7.  TIME:  9:00   CASE#: MSL17-01106 
CASE NAME: BARCLAYS BANK VS. FOUNTAIN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BARCLAYS BANK DELAWARE 
* TENTATIVE RULING: * 
 
Motion for Judgment on the Pleadings is granted.  Plaintiff is awarded the principal sum of 
$1770.99 plus $468.50 as and for costs of suit. 

 

  

 8.  TIME:  9:00   CASE#: MSL18-00496 
CASE NAME: CAPITAL ONE VS. TRINIDAD 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Motion for Judgment on the Pleadings is granted.  Plaintiff is awarded the principal sum of 
$4780.54 plus $355.00 as and for costs of suit.  The Court notes that the complaint filed 
January 25, 2018 prays for the principal sum of $5780.54; however, Plaintiff acknowledges a 
payment made by Defendant after the filing of the complaint in the amount of $1000.00. 

 

  

 9.  TIME:  9:00   CASE#: MSN17-1782 
CASE NAME: LUPIEN VS. CALIFORNIA 
HEARING ON WRIT OF MANDATE 
FILED BY OLIVA LUPIEN 
* TENTATIVE RULING: * 
 
 Petitioner Oliva Lupien’s application for writ of administrative mandate compelling 
Respondent California Department of Social Services to set aside a September 23, 2016 
administrative decision, is denied.   
 
STANDARD OF REVIEW 
 
 Petitioner contends that the standard on review is “abuse of discretion.”  CCP Section 
1094.5(b) provides:   

 
The inquiry in such a case [where the writ is issued for the purpose of inquiring 
into the validity of any final administrative order or decision made as the result of 
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a proceeding in which by law a hearing is required to be given], shall extend to 
the questions whether the respondent has proceeded without, or in excess of, 
jurisdiction; whether there was a fair trial; and whether there was any prejudicial 
abuse of discretion.  Abuse of discretion is established if the respondent has not 
proceeded in the manner required by law, the order or decision is not supported 
by the findings, or the findings are not supported by the evidence. 
 

 Respondent contends that the standard of review is set out in CCP Section 1094.5(c).  
That Section provides: 

 
Where it is claimed that the findings are not supported by the evidence, in cases 
in which the court is authorized by law to exercise its independent judgment on 
the evidence, abuse of discretion is established if the court determines that the 
findings are not supported by the evidence.  In all other cases, abuse of 
discretion is established if the court determines that the findings are not 
supported by substantial evidence in light of the whole record. 

   
 Neither party explains why their choice for the standard of review is correct.  However, 
since Respondent has acknowledged the “tougher” standard of review as the applicable one --  
the independent judgment standard -- the court will use this standard.  The independent 
judgment standard is not a de novo review.  “In determining whether the administrative findings 
are contrary to the weight of the evidence, the court must exercise its independent judgment.  In 
doing so, the court must afford a strong presumption of correctness concerning the 
administrative findings, and the party challenging the administrative decision bears the burden 
of convincing the court that the administrative findings are contrary to the weight of the 
evidence.”  See Fukuda v. City of Angels (1999) 20 Cal.4th 805, 817.  This court may therefore 
“substitute its own findings” only if the strong presumption of correctness is overcome.  Id. at 
818.  See also Campbell v. Board of Dental Examiners (1971) 17 Cal.App.3d 872, 875-876 (a 
strong presumption supports the correctness of the findings of an administrative agency, and 
the burden of proof rests upon the petitioner to establish administrative error). 
 
PLAINTIFF’S ARGUMENT RE THE BASIS FOR REVERSAL 
   
 REASON 1:  Petitioner contends that someone removed all the records concerning Gary 
from the IHSS registry, and “according to one employee in State Hearings Division, it happened 
in December 2014.”  Petitioner appears to be referring specifically to notes about Gary’s 
diagnosis of Pica, which is a disorder where a person eats non-nutritive food on a persistent 
basis, such as plastic, toothpaste, paper, dirt, etc.  Ms. Lupien argues that this is the reason why 
the social worker committed so many mistakes on GL’s assessment.  (Opening Brief, page 10, 
lines 9-13) 
  
 However, there is no evidence to support this claim by Petitioner, who bears the burden 
of proof.  See Fukuda, supra, 20 Cal.4th at 817.  Additionally, as set out fully above, the 
Administrative Decision was not made on the merits of whether Gary needed (or did not need) 
protective services.  The Decision was made on the sole ground that the social worker had not 
been able to do an appropriate face-to-face evaluation of Gary to determine his PS needs and 
sufficient documentation was also not provided by Respondent.   
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 REASON 2:  The social worker that came to do the assessment on April 8, 2016 did not 
have the required IHSS Social Worker Protective Supervision (PS) Assessment Checklist.  See 
Declaration of Oliva Lupien (“Lupien Decl.”), paragraphs 3, 4 and attachment (pages 4-5)   
Petitioner states in her Opening Brief: 

 
I want to say it again.   The IHSS social worker was not in possession of IHSS 
SOCIALWORKER PROTECTIVE SUPERVISION CHECKLIST.  She has no 
intention to stay longer. . .   
 

(Opening Brief, page 16, lines 7-9)  (capitalization in original) 
  
 There is no evidence to support Petitioner’s speculation about the protective services 
form.  The social worker may (or may not) have had the required 873 Form with her (or may 
have intended to fill it out after the assessment and note-taking?).  On page 4 of Petitioner’s 
Reply, she notes that the social worker refused to put down her “big brown,” “heavy” bag.  For 
all anyone knows, the social worker may have had Form 873 in her bag.  The form is irrelevant, 
in any event, as protective services were denied Gary not because he did not meet the criteria 
on the form.  Protective services were denied Gary because Petitioner did not make her son 
available for a face-to-face evaluation and also failed to provide documents necessary to allow a 
determination of Gary’s need for protective services.  The court presumes the correctness of 
these administrative findings, and there is no evidence presented to the contrary.  
 
 REASON 3:  The social workers that came to do the assessment on April 8, 2016 also 
was there to assess Ms. Lupien’s other son.  Petitioner contends that this is against IHSS 
regulations and proves that the social worker had no intention of doing a proper assessment of 
protective supervision for Gary.   
 
 The Administrative Decision makes mention of the fact that the social worker was at 
Petitioner’s home on April 8, 2016 to do the assessment of both of her children.  (Exhibit 1 to 
AR, page 000010)   
 
 However, Petitioner has presented no evidence to support her theory that a social 
worker cannot do separate assessments of two children in one home visit.  Petitioner refers 
vaguely to 42 CFR Section 440.230(c)(1) and (2), which implements Section 1902(a)(3) of the 
Medicaid Act, which requires a state plan to provide an opportunity for a fair hearing to any 
person whose claim for assistance is denied or not acted on promptly.  The court fails to see 
how his regulation compels a Medicaid recipient (presumably Gary) to be evaluated individually.    
 
 From the record, the court does not know whether the social worker was able to do the 
assessment for Ms. Lupien’s older child or what the social worker recommended.  Ms. Lupien 
admits that her older child has been approved for protective services and other IHSS personal 
care services.  See Decision, dated September 23, 2016 (Exhibit 1 of the AR, page 000011)  
Hence, Respondent has provided full services to one of Petitioner’s children.  This affirms the 
presumption already given to the ALJ’s determination that Petitioner “actively prevented” the 
social worker from doing her assessment of Gary and did not find Petitioner’s testimony 
“credible.”  See Decision, dated September 23, 2016 (Exhibit 1 to AR, pages 000017-000018)  
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 REASON 4: The social worker that came to do the assessment on April 8, 2016 did 
not testify at the Administrative Hearing on September 23, 2016.  The ALJ noted in the review of 
the facts of the case that:  “The County attached a copy of the social worker’s 4-page narrative 
of the visit, but the social worker did not appear and testify at the hearing.”  See Decision, dated 
September 23, 2016 (Exhibit 1 of the AR, page 000006) and Exhibit 17 (social worker notes are 
attached to the Statement of County Position) 
 
 Petitioner allegedly cites to a page from the IHSS Handbook (Section 37.6.8, entitled 
“Witness”).  The IHSS Handbook is not part of the administrative record nor was it requested as 
a supplemental document in the augmentation request.  Petitioner has allegedly attached a 
copy to her declaration.  The page is not authenticated and no foundation has been laid for it.   
The page is entitled “Common Place Handbook,” not IHSS Handbook.  Section 37.6.8 reads: 
 

Attendance of eligible workers of EW Supervisors at hearings as witnesses is at 
the discretion of the Appeals representative assigned to the case.  Because of 
the eligibility worker’s (“EW”) workload, such requests will be made only when, in 
the best judgment of Appeals staff, the presence/testimony of the EW is essential 
to the County’s case.  Thus, it is imperative that EW’s honor such requests.  The 
County’s case and significant program costs may be adversely affected by the 
failure of witnesses to appear.  Any unexcused failure to appear will be brought to 
the attention of the appropriate office manager by the supervisor of the unit.   
 

See Lupien Decl., page 11 of the attachment.   
   
 This document is not admissible.  However, even if it were, it would not establish that the 
findings of the ALJ were not supported by the evidence or there was not a fair trial.  There is no 
evidence to show that the social worker on this case was deemed “essential” to the case by 
Respondent’s representative at the hearing.  Given that the issue was whether Petitioner failed 
to make Gary available for face-to-face observation and whether she provide the required 
documents necessary to allow a determination of Gary’s need for protective services, a written 
narrative seems appropriate.   
  
 REASON 5:   The IHSS Notice of Action has an incorrect date and assessment order.  
Petitioner contends that by Notice of Action, dated May 5, 2016, the County notified her that 
Gary’s assessment of his personal care needs was denied.  The Application for Gary’s personal 
care needs was dated December 5, 2014.  According to Ms. Lupien, there are mistakes to the 
Notice of Action, which require the social worker to return and “complete the right assessment 
and evaluation.”  (Reply, page 12, lines 1-6) 
 
 Petitioner refers to a document attached to her declaration as page 2. This document is 
not part of the administrative record, and the record was not supplemented.  The court cannot 
consider this document.  However, even if it could, the court cannot ascertain the relevance of 
the document to the issues before this court on the writ.   
 
 Petitioner’s writ is denied.  However, the court reiterates the ALJ’s comments to 
Petitioner in its September 23, 2016 administrative decision.  Petitioner is free to reapply for 
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IHSS benefits for Gary, and a new assessment would be conducted to determine his eligibility 
as of the date of the application. 

 

 

 
ADD-ON 

 

12.  TIME:  9:01   CASE#: MSC17-00093 
CASE NAME: FELIX THE VS. ZENAIDA MENDOZA 
HEARING ON MOTION TO SET ASIDE DEFAULT AND VACATE JUDGMENT 
FILED BY JUSTIN MENDOZA 
* TENTATIVE RULING: 
 
Present Motion 
Before the Court is defendant Justin Mendoza’s (“Defendant”) motion to set aside default and 
vacate default judgment (the “Motion”). By way of the Motion, Defendant seeks to vacate the 
entry of default and default judgment entered on September 27, 2017. The Motion is brought 
under Code of Civil Procedure (“CCP”) section 473 and 473.5 for extrinsic fraud or mistake. 
Defendant contends, and has submitted a declaration stating, that he did not receive actual 
notice of the lawsuit in time to file a responsive pleading.  Opposition to the Motion was filed by 
plaintiff on July 31, 2018, which the Court has considered. No reply was filed. For the reasons 
stated below, the Motion is granted.  
 
CCP section 473.5 provides, 

(a) When service of a summons has not resulted in actual notice to a party in time to defend 
the action and a default of default judgment has been entered against him or her in the 
action, he or she may serve and file a notice of motion to set aside the default or default 
judgment and for leave to defend the action. The notice of motion shall be served and 
filed within a reasonable time, but in no event exceeding the earlier of: (i) two years after 
entry of a default judgment against him or her; or (ii) 180 days after service on him or her 
of a written notice that the default or default judgment has been entered.  

Section 473 is a remedial statute, and the law strongly favors trial and disposition on the merits. 
“‘Unless inexcusable neglect is clear, the policy favoring trial on the merits prevails.’” (Minick v. 
City of Petaluma (2016) 3 Cal.App.5th 15, 24 (quoting Elston v. City of Turlock (1985) 38 Cal.3d 
227, 235).) 
 
Where the party in default moves promptly to seek relief, and the party opposing the motion will 
not suffer prejudice if relief is granted, “very slight evidence will be required to justify a court in 
setting aside the default.” (Murray & Murray v. Raissi Real Estate Development, LLC (2015) 233 
Cal.App.4th 379, 385.) However, in order to qualify for discretionary relief, the moving party 
must submit affidavits or testimony demonstrating a reasonable cause for the default. (Id.) 
Here, Defendant contends that he was not served with the initial Summons and Complaint, and 
that he did not have actual notice. Defendant is required to rebut the presumption of proper 
service arising from the evidence that he was so served through publication in the newspaper 
the Examiner. (Proof of Publication filed July 10, 2017, attached as “Exhibit C” to Plaintiff’s 
Request for Judicial Notice.) Defendant has done so here. The declaration of the process 
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server, Samuel E. Tomlin, states only that Defendant’s mother, Zenaida Mendoza was 
personally served; (Declaration of Samuel E. Tomlin at ¶¶2-5, “Exhibit M” attached to 
Defendant’s Request for Judicial notice.) There is no evidence before that Court that Defendant 
Justin Mendoza was personally served, nor that he had actual notice of the lawsuit filed against 
him. Defendant has submitted his own declaration as well as the declarations of his sister and 
sister-in-law Shondy Mendoza and Jennifer Chan. Both declarations indicate that defendant 
Zenaida Mendoza, who was personally served, is suffering from loss of her mental faculties. 
Due to her mental disability, Defendant argues, Zenaida Mendoza failed to inform Defendant of 
the law suits resulting in lack of actual notice to Defendant.  
 
The Court finds that the Motion was made within the period permitted by CCP section 473.5 
subdivision (a), and that Defendant’s lack of actual notice in time to defend the action was not 
caused by his avoidance of service or inexcusable neglect. Accordingly, the Motion is granted. 
Defendant shall file and serve the proposed Answer attached as “Exhibit L” to his declaration no 
later than August 9, 2018.  
 
In Opposition, Plaintiff requests imposing on Defendant a pre-condition granting of relief on the 
condition that Defendant pay legal fees/costs of $16,310.00, monetary sanctions in the amount 
of $1,000, and a posting of a $250,000 bond. That request is denied.  
 
Requests For Judicial Notice 
 
Defendant’s Request for Judicial Notice of Exhibits C through K, and Exhibit M is granted. 
Those exhibits are described below. 
 
Exhibit C: A recorded Deed of Trust recorded on July 26, 2006 
Exhibit D: Proof of Service of Summons for Pia Gutierrez served by substitute service on March 
04, 2017 
Exhibit E: A minute order from Department 9 dated December 9, 2016 
Exhibit F: A Notice of Hearing on Order to Show Cause issued by Department 9 on December 
9, 2016 
Exhibit G: A minute order from Department 9 dated February 9, 2017 
Exhibit H: Court Judgment entered on October 12, 2016 
Exhibit I: A copy of the Complaint for this case, filed January 25, 2017 
Exhibit J: Court Order dated June 5, 2017 authorizing service by publication  
Exhibit K: Request for Entry of Default filed August 15, 2017 
Exhibit M: A copy of the Declaration of Samuel E. Tomlin already filed in this case 
 
Plaintiff’s Request for Judicial Notice of Exhibits A-F is granted. Those exhibits are described 
below. 
 
Exhibit A: A copy of a Complaint, filed on July 22, 2016 
Exhibit B: A copy of the Complaint for this case, filed January 25, 2017 
Exhibit C: A copy of the Proof of Publication, filed July 10, 2017 
Exhibit D: A copy of a Judgment by Judge Weil dated September 27, 2017 
Exhibit E: A copy of the recorded Notice of Trustee Sale recoded in San Mateo County 
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Exhibit F: A copy of the Ex Parte Order on Application for Service of Process on Zenaida S. 
Mendoza 

 

 

 


